
 

 

Off-payroll → On-payroll: 

changes from 6 April 2021 for 

contractors, consultants and 

those who contract with them. 
 

Who is affected? 

+ Personal Service Companies (“PSCs”) 

+ Individuals operating thorough PSCs1, as a consultant or contractor 

+ Companies acquiring services from PSCs 

Currently, if an individual uses a company (often known as a PSC) as a medium through 

which to provide services to another company (the “End User”), the burden of tax compliance 

(and the tax risk) sits with the PSC. It does not sit with the End User.  

Any PAYE and NICs due in respect of the engagement is to be accounted for by the PSC 

under the rules known as “IR35”; these aim to tax individuals working through PSCs in broadly 

the same way as an employee would be taxed (in cases where if the contract with the End 

User had been with the individual, rather than with their PSC, the individual would have been 

classed as an employee).   

  

What are the new rules? 

From 6 April 2021, the new rules will essentially force the End User to determine whether an 

individual providing services through a PSC should be taxed as if they were an employee – 

i.e. the new rules force a look-through of the PSC.  

This burden of tax compliance (and the tax risk) – in respect determining whether PAYE and 

NICs should be operated, and, if so, operating it – sits with the End User of the services.2 The 

new rules only apply to End Users which are medium or large-sized organisations (see the 

heading below). Small End Users are exempt. 

 

 

 

 
1 Other intermediaries are also affected, but this article will focus on PSCs. 
2 In instances where agencies are involved in a chain between the PSC and End User the obligation 

to operate the taxes – and risk if this is not done - may pass to them.   



 

 

What is the point of the new rules? 

The new rules shift responsibility for tax compliance (and the risk of getting this wrong) from 

many small PSCs (the worker’s company) to medium and large-sized organisations (the 

companies acquiring the services).  

HMRC’s aim is to improve compliance with tax obligations.  HM Treasury estimates that only 

10% of those (such as PSCs) who should be complying with the IR35 rules are actually doing 

so and the cost of non-compliance (i.e. lost PAYE and NICS) will reach £1.3 billion by 2023-

243.  These new rules follow similar rules introduced in 2017 for all public authorities to crack 

down on off payroll working in that sector. 

  

What counts as a large or medium company (caught 

by the new rules)? 

The new rules apply to companies which acquire services once they have met two or more 

of the following conditions for two consecutive years:  

+ an annual turnover of more than £10.2 million; or 

+ balance sheet assets (before deducting any liabilities) of more than £5.1 million; or 

+ more than 50 employees. 

The rules also deal with catching connected and associated companies e.g. if a parent 

company is large/ medium its subsidiaries are also treated that way.  

If an End User which acquires services is not within the large/ medium test then it does not 

have to operate the new rules; IR35 rules will continue to leave PAYE/NICs responsibility on 

the PSC.  

The existing rules will continue to apply to an estimated 1.5m small organisations.4 

  

The new rules do apply to my company as an End 

User of services – what do we need to do?   

Current workforce - identify individuals who are supplying services through PSCs and will do 

so on or after 6 April 2021. Determine if the off-payroll rules will apply - i.e. should a person 

be classed as employed or self-employed for tax purposes. HMRC’s Check Employment 

Status for Tax  and HMRC guidance can be used for this, although there may be complex or 

unusual cases where you should seek assistance from an advisor.  

 
3 see HMRC document “Off-payroll working rules from April 2020: Summary of Responses ” 
4 see HM Treasury document “Increasing compliance with the off-payroll working rules (‘IR35’) from 

April 2020” 

https://www.gov.uk/guidance/check-employment-status-for-tax
https://www.gov.uk/guidance/check-employment-status-for-tax


 

 

New contracts  - each time a new contract for services is to be entered into, determine if the 

off-payroll rules apply. As above, this could be using the CEST tool and guidance or getting 

tailored advice.  

All cases - notify the individual providing the services of the decision and the reasons for it 

by giving them a Status Determination Statement, consider any disagreement from them and 

change/ confirm the determination as applicable. Note that if reasonable care is not taken in 

making a Status Determination it is invalid and the responsibility for PAYE and NICs lies with 

the End User.  

Ongoing - if there are significant changes to a contractor’s terms and conditions or working 

practices, reconsider the original Status Determination to see if it is still correct.  

In chains of contracts (i.e. where agencies are involved) - it is important that the Status 

Determination is passed to both the individual performing the services AND the person the 

End User contracts with (i.e. the agency)5. If this is done, any tax obligation (to deduct and 

account for PAYE and NICs) falls on the agency closest in the chain to the PSC; if it is not 

done, the obligation sticks with the End User.   

Note that even if the Status Determination is passed on correctly, in some circumstances 

HMRC may seek to impose liability on the End User if another in the chain defaults on 

deducting and paying over the tax. This means it is worthwhile for an End User to carry out 

some due diligence on any agencies in the chain to ensure they are likely to comply with their 

tax obligations.  

  

What about directors / consultants? An example… 

An area we often see give rise to difficulty is payments to directors. Any director’s fees should 

be being paid through payroll, after deduction of PAYE and NICs (and these, and employer’s 

NIC, should be paid over to HMRC). This is because directors being paid for their services 

are classed as employees for income tax purposes. The new rules do not change this.    

A non-executive director could, however, also be providing consultancy services to a 

company. He or she may be doing this through a PSC. At the moment, the End User may be 

paying the PSC for these services without deducting and accounting for PAYE or NICs. Many 

such End Users are content to rely on a tax indemnity provided to them under the consultancy 

contract.     

Going forward, the End User will be required to make a status determination as to whether 

the consultancy services the director is providing would fall to be regarded as an employment 

arrangement (ignoring the interposed PSC). Relying on the terms of a tax indemnity provided 

by a PSC will not relieve the End User from its legal obligation to carry out that assessment, 

use reasonable care in so doing and notify it (and the reasons) to the individual. Not making 

a valid determination results in the End User being liable for any PAYE and NICs due, and 

also may result in penalties e.g. for lack of reasonable care. If the outcome of the assessment 

 
5 That agency will then have an obligation to pass it to any other agency down the chain and so on, 

until the agency which contracts which the PSC is reached. That final link, the fee-payer, is obliged 

to deduct PAYE/NICs. 



 

 

is that there would be viewed as an employment scenario in existence then the End User will 

be required to deduct PAYE and employer NICs from the consultancy fee before paying it on 

to the PSC (and account for these and employer NICs to HMRC). The terms of the contract 

between the PSC and the company should be considered to determine what are the 

commercial implications of that i.e. does the contract require the company to gross up the 

amount paid for taxes deducted or not?  

  

What are the risks?   

The legislation is still in draft, however, these rules are still planned to come into effect on 6 

April 2021, which means businesses are already preparing. HMRC updated its Employment 

Status Manual for new draft guidance on the upcoming changes. 

The new rules are not retrospective; they will only apply to payments made for services 

provided on or after 6 April 2021. HMRC has also said it will not seek to use determinations 

made now as a trigger to go back and look at prior years and seek PAYE and NICs for those 

years, but this is only a matter of policy (not in legislation) so could change. Accordingly, 

there is risk for PSCs/ individuals in accepting a Status Determination that the engagement 

is employee-like (as the implication is there likely should have been PAYE, NICs due by the 

PSC within the old rules, unless the arrangement has changed in the recent past).   

However, against this risk, there is risk to the End User if they do not treat the engagement 

as employee-like now, and deduct and account for PAYE and NICs; if they are later found to 

have been incorrect, HMRC may pursue them for the PAYE and NICs (e.g. if the End User 

did not use reasonable care in coming to its determination). As the control of Status 

Determinations is in the hands of the End Users and the risk to them more likely to come to 

pass, it appears likely that many End Users will choose to err on the side of safety in making 

Status Determinations. 

Despite being treated as an employee for tax purposes under a status determination, the 

individual may not be an employee for other purposes i.e. employment law rights or 

payments. It may be that an effect of the new rules will be to drive some individuals to seek 

to become employees in order to gain such rights as a counterbalance to losing the 

favourable tax treatment they were accustomed to receiving.   

 

 

 

 

Businesses should not wait for the 6 April 2021 

deadline to start preparing for this upcoming change. 

Many businesses will already be well under way with 

preparations.   



 

 

 

 

Whether or not you have started preparations, if you would like to talk through any aspect of 

the upcoming changes (or your current PSC arrangements) we would be happy to help: 

 

 

Alan Dean 

Senior Manager 

alan.dean@chiene.co.uk  

 

 

David Smith 

Employment Taxes Manager 

David.smith@chiene.co.uk 

 

 

 

0131 558 5800 

 

www.chiene.co.uk 
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