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Editorial 

As with our previous issues we have tried to focus 
on interesting new case law developments as well as 
practical matters which we come across on a day to 
day basis.  We have outlined a nice success story for 
a church in obtaining zero rating for an annex building 
and further development for charities in relation to the 
application of zero rating on social media advertising.  

In other matters, this year has been fairly busy for 
businesses (and advisers) in getting ready for Making 
Tax Digital (“MTD”) for VAT.  The first businesses 
who were affected needed to be signed up from 
1 April onwards and now those businesses and 
organisations who obtained a deferral (such as VAT 
groups, certain charities and non UK businesses) will 
have to get signed up for MTD for VAT returns starting 
after 1 October.

As we reflect on the first 6 months or so of MTD one 
of the main difficulties we noticed was the lack of 
information and clarity where agents were required to 
submit VAT returns under MTD on their clients’ behalf.  
Agents had to register for a an ASA (“Agent Services 
Account”) and then link up client accounts to this.  
The lack of information created a lot of upheaval and 
wasted hours. Many businesses also found difficulties 
signing up for MTD towards the end of the period as 
HMRC’s system could not cope.  Those businesses 
had to submit their VAT returns through HMRC’s 
portal as before and will have to attempt again to 
register for MTD before their next VAT return is due to 
be submitted.

This issue of VAT Matters is largely a “Brexit free” 
zone, however the impact of Brexit still cannot be 
ignored and we would urge any businesses to review 
their supply chains (particularly for goods) to assess 
the impact that leaving the European Union will have.

We have had a few queries from clients looking to 
recieve funds via crowdfunding and one of our 
articles outlines some of the different VAT treatments 
that can apply to crowdfunding models, including a 
recent case involving space travel.

Another significant VAT issue this year was the 
proposed reverse charge on construction services.  In 
what was essentially an anti-avoidance and anti-fraud 
measure, contractors in the construction industry will 
have to zero rate their qualifying services and the 
recipient of the service (usually another contractor) 
would account for the VAT on the service using the 
reverse charge.  This has caused considerable 
issues in the industry and thankfully the Government 
has decided to postpone the measure for 12 months 
until October 2020.  Any contractors who are still 
requiring assistance with this should contact us and 
we can advise accordingly.

We hope that this edition of VAT Matters is interesting 
and we welcome any feedback or questions you may 
have.

Iain

Iain Masterton, VAT Director 
iain.masterton@chiene.co.uk
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Separate 
Businesses?

A VAT Tribunal case heard this year heard a familiar 
case relating to business disaggregation or “business 
splitting” which is a power that HMRC can use 
where they consider that two related businesses are 
being artificially split to avoid one or both being VAT 
registered.

In the Charles John Caton case the Tribunal 
considered whether HMRC were correct in deciding 
that a business was artificially split to avoid VAT 
registration.

By way of background, Mr Caton ran a café for a 
number of years before his wife then opened up a 
restaurant next door.

Under their powers, HMRC decided that this was 
a single business and requested a backdated VAT 

registration which resulted in VAT to pay and penalties 
for late registration.

In HMRC’s arguments they looked at the leases, the 
liability insurance and the alcohol licence, which 
were all in Mr Caton’s name, together with the fact 
he signed a questionnaire stating that he was sole 
proprietor of the restaurant.  The washing up area 
between the café and restaurant was also shared 
and, as Mrs Caton did not have a bank account, 
card takings from the restaurant went into Mr Caton’s 
bank account.  All of these facts HMRC used in their 
arguments.

In their defence, The Catons argued that there were 
in fact two separate businesses: there were separate 
staff in the restaurant and the café and responsibility 
for the staff lay with Mr and Mrs Caton seperately. The 

Was a business artificially split to avoid 
VAT registration?
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cooking was done completely separately, by different 
people using different cooking areas; the menus 
are completely different, and when the café sold the 
restaurant ‘specials’ they were rung up on the till with 
a marker that shows they are restaurant sales. 

Although the majority of the food was ordered from 
the same place, there were separate orders (even 
though these orders were placed at the same time 
and paid for using Mr Caton’s bank account). Mrs 
Caton decided on the menu for the restaurant and the 
prices. She kept the cash generated from the sales in 
the restaurant, and this was not banked in Mr Caton’s 
account. Depending on the ratio of cash sales to card 
sales in any given month, she may have needed to 
pay some of it to Mr Caton for the rent, rates etc, but 
any surplus was kept. There were two tills, one for the 
restaurant and one for the cafe.

The law states that where two or more businesses are 
being carried on, HMRC can rule that they are one 
business for the purposes of VAT if they are closely 
bound to one another by financial, economic and 
organisational links.

In the current case the judge decided that she 
considered the facts that point to the businesses 
being run and owned as two separate operations 
were significantly stronger than facts that point to a 
joint ownership and the allowed the taxpayers’appeal.

These types of cases are decided on the precise facts 
and there appears to have been good arguments for 

both HMRC and the taxpayers in this case.  Reading 
the Tribunal report it appears to have been HMRC’s 
approach and the fact that they did not meet with 
Mrs Caton during the review stage to get her side of 
things that tipped the case in the taxpayers’ favour.  
This may have been a factor, together with Mr Caton’s 
consistent argument that he always regarded the two 
businesses as separate from a very early stage.  

As with any HMRC decision, it is always worth having 
the decision reviewed by a VAT expert.  Tribunal is 
not necessarily the only way out; alternative dispute 
resolution is another approach which can hopefully 
settle matters and prevent misunderstandings from 
happening.  

Iain Masterton, VAT Director 
iain.masterton@chiene.co.uk
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Church wins FTT 
case against HMRC

VAT background

Under VAT legislation, the 
construction of a new building to 
be used for a relevant charitable 
purpose is zero rated (Item 2, 
Group 5, Schedule 8, VATA 1994). 

However, note 16(c) of the group 
specifies that ordinarily the 
construction of an annexe to an 
existing building cannot be zero-
rated unless it is used for a relevant 
charitable purpose and;

(a) is capable of functioning 
independently from the existing 
building; and 

(b) the annex and main building 
each have their own primary 
access.

Case Background

Immanuel Church had building 
work undertaken, part of which 
created new facilities next to its 
main church building. The church 
maintained that the new facilities 
were a zero-rated annexe whereas 
HMRC argued that a standard 
rated extension to the existing 
building had been created. 

During the course of construction 
of the new facilities, however, the 
original plans on which HMRC’s 

view were based changed 
significantly and a number of 
aspects regarding the new facilities 
were adapted. For example, the 
original ramp access to the church 
building, which had been removed 
in the original plans, was retained. 

Prior to this change the only access 
to the church for wheelchair users 
would have been via the new 
building. This would have meant 
that the new building would rely 
on the main church building for 
access which would mean that the 
works could not be zero rated. 

HMRC did accept that the new 
building was used solely for a 
relevant charitable purpose. The 
two buildings on the site had their 
own entrances, their own toilet and 
catering facilities etc and therefore 
could function independently.

The question before the Tribunal 
was whether the new building was 
an annex or an extension for the 
purposes of Note 16(c).

The new building was physically 
connected to the church in two 
ways. They shared a common 
party wall and there was a covered 
walkway between them at the rear 
of the site. 

The Tribunal was satisfied that 

In a rare success for a charity, a church in Bournemouth has won its appeal that its newly 
built annex to its main building should be zero-rated for VAT.
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the covered walkway was not 
sufficient to render the new 
building an extension of the old 
and was therefore not dependent 
on the main building.

The Tribunal also recognised 
that the new building could be 
considered to be an extension 
of the church building if it was to 
be used as a social/coffee area 
for the congregation following a 
Sunday service. 

However, the main church building 
already had a suitable area for 
this purpose and so did not need 
an additional area of this nature.

HMRC had also suggested that 
the new building might be used 
by church-goers as an additional 
toilet facility, via the inter-
connecting doors. 

However, due to the inconvenient 
location of the toilets in the new 
building, anyone who wished to 
use these facilities would have 
to have exited the main building 
first and accessed the facilities 
through the main entrance to the 
new building. This therefore did 
not seem a likely or sensible use 
of the new building.

FTT Decision 

The Tribunal concluded that 
‘lacking as it does any ability to be 
used for any common activities 
with existing buildings’ the new 
building was a supplementary 
structure and therefore it was an 
annexe, not an extension. The 
appeal was therefore allowed.

The Tribunal noted in its decision 
that it considered that much of 
HMRC’s case referred to aspects 
of the new building works which 
were contained in the original 
plans for the new building of 
which significant parts were 
superseded by changes outlined 
above following complications 
and budget.

Conclusion

It is important to highlight the 
significance of this victory here for 
the charity as it is very rare that a 
charity can have these decisions 
overturned. 

The key to success in this case 
was HMRC focussing on the 
original plans of the new building, 
and not taking into consideration 

the adjustments that were made 
that meant that the building could 
be considered an annexe and 
qualified for zero-rating.

If you are a UK registered 
charity and you are considering 
undertaking capital project works 
of a similar nature in the future and 
would like a review of the plans, 
please contact our VAT team to 
find out more on 0131 558 5800.

Andrew Young, VAT Adviser 
andrew.young@chiene.co.uk



What is crowdfunding 
and does this 
constitute a supply for 
VAT purposes?
This article looks at some of the different crowdfunding 
models and the current VAT treatment that applies to 
each model.

What is crowdfunding?

Crowdfunding is the practice of funding a specific 
project or a new business through a collection of 
small contributions from a large number of people 
(the crowd) over the internet on specifically designed 
platforms or through more traditional means.

The project owner will normally use an online platform 
which specialises in crowdfunding to market and 
advertise their project to the general public in the 
hope of generating interest and raising funds.

In return for the contribution, the project owner 
sometimes offers the contributor different incentives 
which can be in the form of goods, services, interest, 
dividends or a share of future profits. 

Different crowdfunding models

There are two different types of crowdfunding models: 
non-financial and financial, both of which can operate 
on reward, donation, investment and lending models.
• Reward model: this is when the contributor 
expects goods or services in return for their money.  
For instance, many authors crowd-fund book 

publication and, in return, contributors get a copy of 
the book or more.

• Donation model: when contributors do not get 
anything in return for their money, such as sponsoring 
a run.

• Investment model: when contributors get a 
financial reward in return for their money, such as 
shares in the business.

• Lending model: this is when the money 
provided by the contributor will be repaid – in 
essence, a loan.

So, if something is given in return for the contribution 
what is the VAT implication?

The VAT treatment of supplies that might potentially 
be made is no different to similar financing 
arrangements (for example, sponsorship, donations 
and investments) made through more traditional 
routes.  Whether a recipient of crowdfunding is liable 
to charge and pay VAT depends on the facts in each 
case and depends on what is physically given to the 
contributor.

As crowdfunding becomes an ever-more popular source of investment, questions about 
the VAT treatment of income received via crowdfunding often arise. 
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Reward Model – Contributor receives goods or 
services in return

When a contributor gives funds to a crowdfunding 
campaign and receives a non-financial reward in the form 
of goods or services from an entrepreneur in exchange, 
this constitutes a taxable transaction for VAT purposes 
provided there is a direct link between the funding given 
and the supply of goods or services. (This is usually 
the case, as entrepreneurs will offer a menu of rewards 
depending on the amount of contribution.) A recent case 
(Lunar Missions Ltd.) confirmed that funding received in 
return for vouchers which could be exchanged for digital 
or physical space on a space capsule was a supply of 
VAT purposes.

Donation Model - If nothing is given in return

Where nothing is given in return for the contribution this 
would be treated as a donation and not liable to VAT.  
This extends to situations where the funder receives a 
bare acknowledgement, for example in a programme or 
on a website.

Investment Model - If an investment is given

The funding may make take the form of an investment 
where the funder is entitled to a financial return such as 
interest, dividends or profit share.  In these cases, any 
payment due to the funder will not be liable to VAT, unless 
the arrangement is more by way of a royalty based on a 
supply of intellectual property or some other benefit – 
in these circumstances the ‘profit share’ is likely to be 
consideration for a supply, the reason why most of these 
arrangements are outside the scope of VAT is that the 
provision of capital in a business venture is not seen as 
a supply for VAT purposes.

Lending Model – Money will be repaid in the future

If funding is provided in the form of a loan, any interest 
received on these loans will be exempt from VAT.
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Funding Model                            Contributor Receives VAT Liability

Reward                

Donation                   

Investment                   

Lending             

Reward of goods or services where 
there is a direct link between supply 
and contribution made by contributor.                

Goods and/or services with 
market value lower than amount of 
contribution and the benefit received 
is negligible or totally unrelated to 
amount of contribution.            

Reward of goods forming part of the 
business assets of the entrepreneur 
other than goods applied for 
business use as samples or as gifts 
of small value, or of services that the 
entrepreneur carries out.       

Standard rate at 20%.    

Outside the scope 
of VAT (treated as 
donation)   

Standard rate at 20%.    

Outside the scope of 
VAT

Nothing in return for contribution.

Future profits by means of IP rights.

Securities (shares or bonds).

Standard rate at 20%.    

Exempt from VAT.  

Exempt from VAT.  Interest on loans.

Kerry Annand, 
VAT Assistant Manager

kerry.annand@chiene.co.uk
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Zero rating for 
charity advertising 
online

VAT Zero rating -  Charity 
advertising online 

We published a news item earlier 
this year confirming that we have 
been made aware that charities 
have been contacted by HMRC 
in relation to advertising on social 
media.  Most advertising for 
charities is zero rated, however 
HMRC have been clarifying 
their interpretation on specific 
situations and contacting charities 
whom they believe may be 
receiving zero rating in error. 

HMRC has been in dialogue 
recently with the Charity Tax Group 
and the following summarises the 
result of these discussions.  
HMRC has confirmed that:

‘Natural hits’ are not supplies of 
advertising for the purposes of 
the zero rating provision so are 
standard rated; 
Pay-per-click adverts are 
advertisements for the purposes 
of the zero rating provisions as 
they do not involve selection by 
address.   
Direct placements on third party 
websites are advertisements for 
the purposes of the zero rating 

provision as they do not involve 
selection by address. They are 
therefore zero rated. 

The key issue seems to be whether 
individuals are selected when they 
access a social media account 
or a subscribed website, and 
an advertisement is, effectively, 
waiting for them because that 
account has been preselected 
based on data held by them. 

Zero rating for charity 
advertising

The VAT Act zero rates the supply 
of advertising to charities.  The law 
exists to assist with the promotion 
of charities to the wider public, 
however it states that this does not 
include instances where any of the 
members of the public (whether 
individuals or other persons) who 
are reached through a particular 
medium are selected by or on 
behalf of the charity. 
 
For this purpose “selected” 
includes selected by address 
(whether postal address or 
telephone number, e-mail address 
or other address for electronic 
communications purposes) or at 
random. 

 
HMRC’s policy is widely 
interpreted and covers, for 
example, direct mail and e-mails 
sent to ‘the occupier’ and even 
that addressed by inference when 
it is delivered to every address 
in a location but not individually 
marked. It also covers all 
telephone calls whether or not the 
person receiving the call is known 
to the charity even when the 
number is selected at random. In 
each of these cases, therefore, an 
individual (or family) or address 
has been specifically targeted to 
receive information rather than an 
advert being placed that may or 
may not reach particular members 
of the public. 
 
Due to the way certain social media 
works, content is often based 
on the sites using tools to apply 
content, including advertising, 
to the individual’s personal page 
or presence when signed in. The 
content is based on the individual’s 
likes, dislikes, interests, location, 
etc., associated with the address 
of that individual’s page, or to their 
presence as a signed in member 
of a website. HMRC consider that 
this is selection of a recipient by 
an electronic address, 

Most advertising for charities is zero rated, however HMRC have been clarifying their 
interpretation on specific situations and contacting charities whom they believe may be 
receiving zero rating in error. 
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and not the distribution of 
something to a wider public and 
as such it should be excluded 
from the relief.  
 
In HMRC’s view, the individual has 
not made the selection themselves, 
but had an advertisement targeted 
directly at their digital address. 

 
Retargeting 
 
HMRC also put across their view on 
“Retargeting” which is when data 
collected on users when they visit 
a site and uses this data to reach 
them again. For example, a user 
may visit a clothing site, browse 
products but not purchase – this 
user is tracked via cookies and 
then those cookies can be used to 
find them again as they browse the 
internet. It is important to note here 
that no PII [Personally Identifiable 
Information] is used here, so the 
advertiser does not know who the 
individuals are, simply that that a 
certain device has behaved in a 
certain way. If you were to use a 
shared computer, you would likely 
be retargeted with items which 
another user has looked at, as a 
result of this. 

As explained above, HMRC’s 
policy on the advertising zero 
rating provision holds that cases 
where an individual, family, or 
address has been specifically 
targeted to receive information, 
rather than an advert being 
placed that may or may not reach 
particular members of the public, 
will be caught by the condition 
and cannot be zero rated.  

 
 Practical impact

As a lot of social media providers 
such as Google and Facebook 
are based overseas, any VAT 
that would be due is accounted 
for using the reverse charge (for 
VAT registered charities) but 
crucially it counts towards the 
VAT registration threshold for 
charities that are not currently VAT 
registered.

The whole situation appears to 
be subject to debate between 
what charities and HMRC believe 
is the correct position.  In what 
is a recurring theme in VAT, a lot 
has to do with the advance of 
technology and the capabilities 
of social media not being even 
invented when the legislation was 
first drafted.

A VAT case considering these very 
issues would assist in clarifying 
the law, however we are not aware 
at this stage of a case that is in the 
pipeline.

If any charity has concerns over 
these issues please feel free to 
contact us.

12

Iain Masterton, VAT Director 
iain.masterton@chiene.co.uk
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We provide advice, consultancy and support with 
VAT planning, capital projects and disputes. We have 
a specialist in-house team with valuable expertise to 
help you understand complex legislation, case law 
and HMRC guidance.

We advise on specific projects and also provide VAT 
audits to review your position.

VAT touches on nearly every aspect of business, so 
our team works with colleagues across Chiene + Tait 

to deliver the right advice. We have over 40 years 
of experience dealing with a wide range of issues 
for SMEs, charities, farms & estates, and the public 
sector.

Contact us whether you have a specific question, 
need general advice or are looking for an audit of 
what you do.

MEET OUR TEAM

IAIN MASTERTON
VAT Director
iain.masterton@chiene.co.uk

HELEN MACKENZIE
VAT Partner
helen.mackenzie@chiene.co.uk

KERRY ANNAND
VAT Assistant Manager
kerry.annand@chiene.co.uk

ANDREW YOUNG
VAT Adviser
andrew.young@chiene.co.uk
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