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Energy
saving
materials

Reduced rating for energy saving materials
including solar panels - VAT update.
In 2015 the European Commission challenged the
UK’s treatment of the installation of energy saving
materials. The UK treats the supply and installation of
energy saving materials to residential properties as
subject to 5% VAT. This includes all the costs under a
contract assuming the materials meet the tests in the
legislation. Energy saving materials currently include
solar panels, wind turbines, biomass boilers and
ground and air source heat pumps.
The European Commission challenged the UK’s
position on the basis that its scope was too wide
and advised that the legislation should be changed.
Perhaps due to other pending VAT issues at the time,
such as Brexit and MTD, UK law was never changed.
In April 2019, HMRC announced its intention to
change the law with revised draft legislation. However,

the restrictions within the change in the law are not as
significant as were first thought when the European
Commission became involved.
The changes come at a time when associations
which represent the renewable energy industry are
concerned by the change suggesting that it will put
further costs on to the consumer at a time where
climate change is high on the UK Government’s
agenda. Also, the EU appears to be more open to
softening the rules on what services can benefit from
reduced rates, although it was down to European
Commission pressure that this change was brought
it.
What are the new rules?
The changes proposed by HMRC will come into effect
from 1 October 2019.
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Installation services on their own will remain subject to
5% VAT so this will not change. However, where these
services are provided together with the materials
under the one contract, the qualifying materials will
only be subject to 5% VAT in one of three situations:
1. The customer is over 60 or in receipt of certain
benefits;
2. The customer is a registered housing association;
3. The building in question is a care home, hall of
residence, or other ‘relevant residential purposes’
building.
If the customer or building does not qualify in any of
the above situations, the goods and services can still
be subject to 5% VAT provided that the goods make
up no more than 60% of the total charge. If they do,
then 5% VAT can only apply to the services element.
Wind and water turbines which were formerly on the
list as energy saving materials will be removed but
solar panels, ground and air source heat pumps,
micro heat and power units and biomass boilers
remain on the list.
Who will the changes affect?
Registered Social Landlords such as housing
associations, care home operators and schools,
colleges and Universities should not be affected
by the changes. Previously, 5% VAT applied to
installations of energy saving materials to charitable
buildings, however the law was changed some years
ago. Charities will have to pay 20% VAT on all costs
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associated with the installation of energy savings
materials so current law will not change for charities.
Other property owners undertaking energy saving
works such as insulation, draught stripping and
upgrading heating controls should still incur 5% VAT
as these works are labour-intensive.
What next?
Homeowners who no longer qualify for this relief
under the new rules might want to consider bringing
forward their projects to ensure that the obtain 5%
VAT on the works and materials.
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Sale & leasebacks a tale of two courts

Two VAT cases have been heard recently, which highlight the different approaches Courts
can take to VAT law and where seemingly good commercial practice can lead to VAT
problems.
Balhousie
Holdings
Limited
(“Balhousie”) was heard in the
Court of Session in Scotland earlier
this year following other hearings
at lower Courts. It involved the
construction of a new care home.
Under the VAT rules in the UK,
the construction of a new relevant
residential property (“RRP”) is zero
rated.

and leaseback would have been
acceptable. The Court of Session
in this case relied on the fact that
VAT is a transaction tax and that, in
legal terms, a sale and an outright
disposal of someone’s interest in a
property is different from a lease.
Balhousie lost the case and had to
pay VAT on the construction costs
to HMRC.

Care homes are considered to be
RRPs which was the case here.
Where zero rating is obtained for
new RRP (and charitable) buildings,
they must be put to this use for
at least 10 years by the person
who received the construction
services. If this is not the case,
HMRC has powers to implement
a claw-back of the VAT that would
have been charged on the original
construction of the building under
the so called “change of use”
provisions.

In April, the European Court of
Justice (ECJ) considered in a
Belgian case (Mydibel) whether
a sale a leaseback transaction
may be regarded as a single
transaction for the purposes of
determining whether a person
has disposed of property for VAT
Capital Goods Scheme purposes.
The Court’s approach contrasted
with the conclusions reached by
the Court of Session (albeit it was
on a different piece of VAT law).

For a variety of commercial reasons,
Balhousie decided to sell the new
building to a subsidiary company
who would lease it back to them.
In doing so, HMRC considered
that this triggered these change of
use provisions as the disposal of a
property is considered a change of
use.
Interestingly, HMRC accepted
during the case that a long-lease

The Capital Goods Scheme is
VAT mechanism which requires
the taxable use of a building to
be monitored for 10 years. Where
VAT is incurred on the purchase
or refurbishment of a building,
VAT recovery on the initial capital
costs is determined by the level of
taxable activity in the building in its
first year. In subsequent years the
taxable use is compared to what
was recovered in the first year and,
if this differs, an adjustment needs
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to be made which can lead to
either the business paying back
VAT or, if taxable activity increases,
the business receives VAT back.
Where a building is sold exempt
from VAT during the 10 years this
can trigger a requirement to pay
back the VAT for the remaining
intervals of the scheme.
The ECJ in this case accepted
that the transactions in Mydibel
was composite in nature and had
to be looked at in this way.
Mydibel produce potato products
and owned a number of properties.
It had been entitled to recover the
VAT it paid on expenditure to the
buildings (refurbishments) as it
undertook a taxable activity (the
sale of foodstuffs).
To inject some cashflow into
the business it set up sale
and leaseback arrangements
for its properties (which were
exempt from VAT) with finance
companies. Belgium’s equivalent
of HMRC then assessed Mydibel
for the VAT it initially recovered
on the buildings on the basis that
Mydibel had used them to make
an exempt supply. As VAT is a
European Directive based tax,
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Belgium has a similar Capital
Goods Scheme provision.
The Court rejected the argument
that the creation of the lease
should be regarded as a change
in the factors used to determine
input VAT deduction. Although the
buildings were sold and leased
back, they were still used for the
original taxable purpose. The
creation of that right did not have
the effect of breaking “the close
and direct relationship between
the right to deduct input VAT and
the use of the goods or services
concerned for taxable output
transactions”.
As regards the operation of the
Capital Goods Scheme, the Court
noted that where the relevant
capital goods are supplied during
the period of adjustment, they
are to be treated as if they used
for the remainder of the capital
goods period by the taxpayer for
a business that is taxable (if the
supply of the goods was taxable)
or exempt (if the supply of the
goods was exempt). Here, the
Belgian tax authorities relied on
the fact that Mydibel had made
an exempt supply of the buildings
and so required an adjustment of
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input VAT under the capital goods
scheme on the basis that Mydibel
should be deemed to have used
the goods for the purposes of
exempt activities for the remainder
of the period.
Taking these two cases together
it is difficult to imagine why the
Courts would have such different
approaches.
The
European
Court of Justice appeared to
look through certain transactions,
whereas the Court of Session
rejected this to treat each VAT
transaction separately.
As mentioned at the outset of this
article, these decisions were on
different VAT areas and the law in
the Balhousie case was actually
an
anti-avoidance
measure.
However, given the fact that the
ECJ is (for now) the highest arbiter
in VAT law, it does perhaps call into
question the Court of Session’s
thinking.
It remains to be seen whether the
ECJ approach in Mydibel will be
adopted in other cases or whether
cases will limit the scope of the
judgment to VAT recovery cases
rather than zero rating.
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VAT
recovery of
employee
legal fees

A recent case on VAT recovery of employee legal fees provides a timely reminder of the
rules
A question we often receive from our business support
team and clients is whether VAT can be recovered on
invoices and receipts which have been made out to
employees or directors.
This question was highlighted and brought to the
forefront again by a recent Court of Appeal case,
Praesto Ltd v HMRC [2019] EWCA Civ 353. The issue
in this case is not one that happens every week to
most businesses, however the judgment has helped
clarify and re-state the correct interpretation of the
law.
Let’s have a look at the facts of the case first. The
case was whether the company (Praesto) could
reclaim VAT on legal fees it paid to defend its sole
Director against criminal proceedings taken against
him by his former employer.
The main issue was whether confidential information
had been taken by the Director when he left his
former employer and whether this information could
be commercial advantageous.
The Director engaged with a legal firm who made out
its invoices to the Director personally and also sent
to his home address. The question for the Court was
whether Praesto could recover this VAT as a company
expense.

It is a common VAT premise that in order for anyone
to be able to recover VAT they need to demonstrate
that goods or services were supplied to the person
and they need evidence of this (usually in the form of
an invoice).
In addition, the costs must be for ‘the purpose of any
business’ and only relevant to ‘the supply to him of any
goods or services’ (‘to him’ being the VAT-registered
business).
As summarised above, the rules mean that the
company would have to prove that the legal services
where being supplied to the company and not the
individual Director and the expenses were linked to
Praesto’s business activities. An earlier VAT Tribunal
had decided that it was, the Upper Tribunal decided
that it was not.
Enter the Court of Appeal. The Court of Appeal ruled
in favour of the taxpayer, however there was one judge
who disagreed due to the fact that the invoices were
made out to the Director personally. The other two
judges agreed that Praesto Ltd had a direct interest
in preventing the claim from the previous employee
succeeding so ruled that the legal services therefore
related to its own taxable services and input tax could
be claimed.
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What is HMRC’s approach generally on costs paid for
by employees?
HMRC have a surprisingly light touch view on costs
which are incurred by employees and directors. This
tends to be things like hotel expenses, subsistence
etc. The cases you tend to see coming to Court
are on legal fees with the most famous being P&O
European Ferries where a company had to defend
criminal charges against employees following the
Zeebrugge disaster.
HMRC’s Manual states that VAT can be recovered on
supplies of road fuel, subsistence, removal expenses
and sundry items such as tools and equipment where
these have been purchased by employees, provided
the costs are used in the course or furtherance of a
business.
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When considering whether VAT can be recovered
on costs paid for by employees or costs relating to
employees’ actions such as legal fees it is important
to consider what the impact to the business will be
and how the issue at hand might affect the company‘s
trading in the future. If possible, the engagement
with the supplier should be with the company and of
course the company should try to pay for the cost
in the first instance rather than the employee. The
Praesto and P&O cases do provide good guidance
on the factors Courts (and HMRC) should take into
consideration so these should be reviewed too.
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Is a CASC a charity
for tax purposes?

This article is the latest in a series that are looking into the particularly tough time
sports clubs or similar organisations can have when attempting to gain VAT reliefs
on capital projects. This article will take a slightly different route as we look at a
recent case involving community amateur sports clubs (CASCs).
As our previous article outlined,
if a sports organisation is
to obtain zero rating for the
goods and services incurred in
constructing a building that will
be used for ‘relevant charitable
purpose’ (RCP) then there are
two main tests that sports clubs
can use, and these are:
1. The building must not be
used for the furtherance of
‘business’; or
2. The building must be
designed and organised
as a village hall or similar
which means there must be
a high level of community
engagement and no specific
organisation/club can have
priority over the use of the
space.
We have previously looked into
the cases that have involved the
village hall argument such as
the case of Greenisland Football
Club.
A more recent case relating to
Eynsham Cricket Club (ECC)
has now raised the question of
whether or not CASCs can also
be treated as a ‘charity’ for tax
purposes in order to achieve
VAT zero-rating. The CASC

in question had recently built
a new cricket pavilion whose
use qualified it already for the
‘village hall’ route. The club also
had to argue its case that it was
also a ‘charity’ and that the new
pavilion was established solely
to be used for RCP.
ECC argued that a charity can
be defined differently for tax
compared with its classification
for other charity law. This question
is answered by comparing the
position with Section 2 of the
Charities Act 2011. However,
Section 6 of this Act states that
CASC cannot be regarded as
charities even if they would be
deemed so by other tests. The
FTT effectively concluded that
the section 6 does not apply to
the tax definition and the Charity
Act definition.
In the end, the FTT did find
that ECC was established for
a ‘charitable purpose’ but it
also found evidence that the
club was also established for
subsidiary purposes such as
providing social facilities to the
residents of Eynsham which was
deemed to not be charitable and
therefore dismissed the appeal.

The case was appealed to the
Upper Tribunal (UT) with ECC
arguing that the subsidiary
purpose was still a charitable
one but also that the argument
that it was not so had not
previously been relied upon by
either side of the argument. The
UT decided not to allow either
HMRC or the ECC to argue the
newly established subsidiary
point and eventually it decided
to allow ECC’s appeal on the
grounds that it was solely
established
for
charitable
purposes.
In summary, this case confirms
that it is possible for CASCs
to qualify for the VAT zerorating so long as it manages
to pass either of the 2 tests of
either being established for
relevant charitable purpose or
designed as a village hall. This
case will be of interest to those
organisations that may not be
registered with any of the UK
charity commissions, but it may
still be established for charitable
purposes and therefore can
qualify for VAT zero rating on
their capital projects.
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How should I claim
VAT on fuel?

Claiming back VAT on fuel is sometimes not straight forward and there are different ways
to calculate the amount of VAT that can be claimed by a business.

We often get asked how VAT is reclaimed on fuel costs
and often see businesses claiming this incorrectly.
Recovery of VAT on fuel is complex to work out and
will be an area in which HMRC always look at during
a VAT enquiry. Businesses should therefore review
its current recovery procedure to ensure this meets
HMRC requirements.
Business only vehicles
If your business has a vehicle which is used only for a
business purpose the VAT recovery is straightforward.
HMRC allow you to reclaim all the VAT incurred on
the purchase of fuel if the vehicle is used only for
business purposes. The business however must be
Option 1: Fuel scale charge
HMRC allow the use of its fuel scale charge. This
can be utilised where a car is used in both a business
and private capacity. Under this option, HMRC allow
the business to recover all input tax incurred on fuel
purchased. However, you are required to calculate
the fuel scale charge which corresponds to the
private use of the car. The flat rates depend on the
Co2 emissions of the car used.

able to evidence that the fuel has only been used for
this purpose and that no personal use. It can very
difficult to provide HMRC the required evidence to
support this, unless your business has a pool car for
example.
Company cars - business & personal use
If vehicles are used for both business and private
purposes (which is the majority of vehicles) there are
a number of different options for determining the level
of VAT recovery on the purchase of fuel. Ultimately, as
VAT can only be recovered on purchases which relate
to business use, there needs to be some reduction or
adjustment for any private use.
its VAT return. The vehicle’s Co2 emissions is 166g/
km, Chiene Limited is therefore required to make
an output tax adjustment of £53.83. Chiene Limited
recovers £96.17 net VAT.

If the business mileage is reasonably low, it may be
more expensive to use this method.
Please note that the fuel scale charges are updated
by HMRC annually, so these should be regularly
checked to ensure the correct rates are being used.
Illustration
Anna works for Chiene Limited. Anna has a business
Volkswagen Golf S 1.6 which is used for business and
private use. Within the quarter to June 2019, Chiene
Limited purchases fuel of £900 in relation to Anna’s
car on which it recovers £150. As this car is used
for both business and private use, Chiene Limited is
required to account for a fuel scale adjustment within
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166g/km
Extract from RFSCs valuation table:
Quarterly charges
CO2 band

Charge (£)

VAT (£)

165

323

53.83
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Option 2: Detailed mileage records
The second option is to retain detailed mileage
records so that it can be shown that the VAT being
recovered relates to fuel used for business purposes
only and therefore the business is not claiming
anything towards any private use fuel. In this case,
input tax can be recovered on the business proportion
and there is no output tax charge.
Illustration
David works for C&T Limited. For the quarter to June
2019 David’s detailed mileage records show he has
undertaken total mileage of 2,750, of which 1,850 is
business mileage. The total cost of the fuel incurred
was £235.
++ The cost of the business mileage is
£235*1,850/2,750 = £158.09
++ The input tax is £158.09*1/6 = £26.35
++ The cost of private mileage is £235*900/2,750 =
£76.91
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Option 3: Claim no input tax
You can obviously make the decision to claim
absolutely no input tax on fuel purchased. As there
are no input tax issues there is no need for any output
tax calculations or detailed records to be kept.
Please note HMRC confirm that if you choose not to
reclaim VAT on fuel for one vehicle you cannot reclaim
VAT on any fuel for vehicles used by your business.

Option 4: Make a charge to employees
The fourth option is to recover all input VAT and make
a charge to the employee for the cost of the private
fuel element. In this case, VAT must be accounted for
on the amount charged to the employee. However,
where the charge is artificially low, VAT must be
accounted for on the open market value of the supply.

2750 total
miles
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Where employees receive an allowance where they
use their own car for business trips
Employees are normally reimbursed at 45p per mile
for each business mile they travel in their own car,
however this 45p is designed to cover two costs.
Firstly, the wear and tear on the employee’s car (no
VAT issues); and secondly, the cost of fuel to the
employee for the business journey. The employer can
recover 1/6 of the fuel element of such claims. HMRC
publish an approved list of rates for such claims,
called advisory fuel rates. From 1 June 2019 the rates
for petrol and diesel cars are:
Engine
Size

Petrol
(amount
per mile)
12p

Engine
Size

Diesel
(amount
per mile)
10p

1400cc or
1600cc or
less
less
1401cc to 15p
1601cc to
12p
2000cc
2000cc
2000cc+
22p
2000cc+
14p
The balance amount left from the 45p per mile is
compensation to the employee.

Similarly to the fuel scale charges, these advisory
fuel rates are updated by HMRC regularly, so it is
important to check and confirm you are using the
current rates.
Employers can recover VAT incurred by employees
on fuel costs that are reimbursed by the employer.
Employers can recover only the VAT on fuel which
is for use in its business in making taxable supplies
and it must hold a VAT invoice to support the claim.
HMRC accept that the amount of the invoice in many
cases will not match the input tax claim in respect of
business fuel. Clearly, a claim cannot be supported
by a VAT invoice which is dated after the dates
covered by the claim. This means, in practice, that
it may be advisable for employers to arrange for
their employees who use, or may use, their cars for
business purposes to retain all fuel invoices.
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Illustration
Joe works for Tait Limited. On a recent business trip
Joe drove 600 miles in his own Audi A3 2.0 TDI Diesel.
In line with company guidelines he submits a mileage
claim for £270 (600 miles at 45p). The fuel element
of the claim amounts to £72. This is 600 miles at the
diesel rate of 12p for his 2,000cc car. In order for the
company to recover VAT on the £72, Joe must ensure
that a fuel receipt for at least £72 accompanies the
mileage claim he submits to his employer. The fuel
receipt must not post-date the business trip and this
can be a normal retailer’s receipt from a garage.

2000cc
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MEET OUR TEAM
IAIN MASTERTON
VAT Director

HELEN MACKENZIE
VAT Partner

KERRY ANNAND
VAT Assistant Manager

ANDREW YOUNG
VAT Adviser

iain.masterton@chiene.co.uk

kerry.annand@chiene.co.uk

We provide advice, consultancy and support with
VAT planning, capital projects and disputes. We have
a specialist in-house team with valuable expertise to
help you understand complex legislation, case law
and HMRC guidance.
We advise on specific projects and also provide VAT
audits to review your position.

helen.mackenzie@chiene.co.uk

andrew.young@chiene.co.uk

to deliver the right advice. We have over 40 years
of experience dealing with a wide range of issues
for SMEs, charities, farms & estates, and the public
sector.
Contact us whether you have a specific question,
need general advice or are looking for an audit of
what you do.

VAT touches on nearly every aspect of business, so
our team works with colleagues across Chiene + Tait
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