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3 Dwelling vs relevant 
residential purpose (RRP)

In this article Kerry Annand, VAT 
Assistant Manager, looks at a 
recent VAT case which outlines the 
important difference in VAT treatment 
between a dwelling and student 
accommodation.

VAT return: what 
goes where

Its the prime document that is 
submitted by VAT registered 
businesses each VAT quarter. Kerry 
Annand clarifies what goes where 
and what does not need to be 
included.

7 VAT in the news
The next year will be a momentous 
one for VAT registered businesses 
in Scotland. Iain Masterton, VAT 
Director, covers some of the main 
issues including Brexit and Making 
Tax Digital.

8VAT treatment of sports 
clubs
Andrew Young, VAT Adviser, discusses some of 
the various obstacles sports clubs and similar 
organisations need to overcome when seeking 
zero-rated VAT treatment for their building 
projects, as highlighted in recent VAT Tribunal 
cases.
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Dwelling 
vs RRP

Background
Summit was acting as a subcontractor on a new 
build student accommodation project. The main 
contractor received a certificate from the developer 
claiming relief from VAT on the construction as the 
new building would be used for a RRP i.e. student 
accommodation.

A zero-rating certificate only relates to the services 
provided by the main contractor and sub-contractors’ 
services are not covered by this certificate in RRP 
cases. Sub-contractors are therefore not entitled 
to zero-rate their services and VAT is due on sub-
contractors’ services provided to the main contractor, 
who can reclaim this VAT on its VAT return.

However, sub-contractors can zero-rate their 
services where the accommodation meets the 
‘dwellings’ tests, which was the final position in this 
case. These tests were met as the accommodation 
that was constructed was self-contained living 
accommodation, there was no provision for direct 
internal access between dwellings, the separate use 
or disposal of the dwellings was not prohibited and 

the accommodation was built in accordance with the 
relevant planning consents. The planning consent 
did, however, restrict the use of the units to students 
only.

HMRC argued that the restriction of occupation to 
only students was a constraint of the separate use of 
the dwellings and therefore the accommodation could 
not be classified as “dwellings” for VAT purposes. 
HMRC also put forward an argument that even if the 
building could be classified as a dwelling for RRP 
use, the certificate provided by the developer should 
dictate how the chain of supplies should be treated. 
For example, if a certificate was given stating RRP 
use, all supplies should be treated as a building used 
solely for RRP and not a dwelling.

Tribunal’s decision
The Upper Tribunal has confirmed that the student 
accommodation could be treated as both ‘dwellings’ 
and solely RRP for VAT purposes. It also confirmed 
that there is no valid basis for a certificate that is 
provided by the developer in the supply chain to 
dictate how everyone treats their own supply. Each 

Case: The Upper Tribunal has recently confirmed it’s position in the Summit Electrical 
Installations Ltd (“Summit”) VAT case and dismissed HMRC’s appeal.  The case concerned 
whether supplies made by Summit were zero-rated as supplies in the course of construction 
of a building to be used solely for a relevant residential purpose (“RRP”) as the building in 
question also met the dwellings tests.
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supplier must analyse the supply they are making 
and whether the works they are undertaking are to a 
dwelling or on a building to be used for a RRP.

Dwelling vs RRP
The supply of services in relation to the construction 
of a building designed as a dwelling or a building 
intended for use solely for a RRP is zero-rated under 
UK VAT legislation. In relation to a RRP building, zero-
rating will only be applicable on the condition that the 
recipient of the supply provides a certificate verifying 
that the use will be for a RRP. For RRP buildings, it is 
only the main contractor who can zero-rate its supply 
as zero-rated and this is only available when services 
are provided to the user of the building who issued 
the construction certificate. This, therefore, results in 
sub-contractors working on RRP buildings having to 
charge VAT on their services at 20%.

It is possible for a building to be classified as a 
dwelling and also a building to be used solely for a 
RRP, if the required tests are met. In these cases, a 
sub-contractor can give the dwelling precedent and 
zero-rate its supplies.

It is therefore important that every supplier in the chain 
assesses the liability of its own supplies based on the 
building on which it is performing works.

Dwelling RRP
Liability of supply in 
course of
construction

Zero-rated Zero-rated

Certificate required No Yes
Sub-contractor’s 
services

Zero-rated Standard 
rated

Change of use
adjustment

N/A If change of 
use in 10-
year period
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VAT Return: 
what goes 
where?

What should be included in Box 1?
Box 1 contains the total VAT due on sales and other 
outputs which is due to HMRC. This should also 
include the following amounts:

 + Fuel scale charges (for private use of fuel)
 + VAT charged in relation to deemed supplies, for 

example, gift of goods, private use of business 
assets, goods on hand at de-registration. 

 + VAT due on self-supplies by the business, for 
example, construction services.

 + VAT on reverse charges due on services 
purchased from overseas suppliers where the 
customer is required to account for the VAT due.

Box 2 – when to use?
Box 2 should only be completed where acquisitions 
of goods are made from other EU countries. The 
business needs to calculate the total value of 
goods purchased from vendors located in other EU 
countries. The VAT due is calculated by multiplying 
the total amount by the applicable UK VAT rate.  Box 
2 is likely to disappear, or be amended, when the UK 
leaves the EU but this will be confirmed in due course.

Box 3 is the total of Box 1 and Box 2 added together, 
and is the total VAT to be paid before deduction.

What can be recovered in Box 4?
Box 4 includes the value of VAT that can be recovered 

by the business on purchases made. This may have 
to be reduced using a partial exemption method if the 
business is partially exempt.

A business should also include the following amounts 
in Box 4:

 + VAT paid on imports from countries outside the 
EU (as long as the business has received its C79 
certificate from HMRC).

 + VAT recoverable on goods purchased from 
suppliers in other EU countries (figure included 
in Box 2).

 + Recoverable VAT paid under the reverse charge 
on services purchased from suppliers located 
outside the EU.

 + VAT claimed back as bad debt relief.
 + Capital goals scheme adjustments.

Please remember: input tax must be adjusted for 
non-deductible items e.g. business entertainment, 
motor car expenses, etc. The claimant must have 
satisfactory evidence of the supply to make a claim.

Box 5: difference between Boxes 3 and 4. This is the 
amount payable or reclaimable to or from HMRC.

What to include in Box 6?
This should show the total sales made by the business 
in the period.

We frequently receive queries from clients and 
colleagues on what should be included in the various 
boxes that make up a VAT return. Often this is quite 
straightforward but there can be areas where there are 
conflicting opinions. In this article, Kerry Annand VAT 
Assistant Manager, outlines the correct procedures.
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Include:

 + Standard-rated, reduced-rated, zero-rated and 
exempt sales.

 + Any amounts which are included in Box 8.
 + Services which are subject to the reverse charge.
 + Net value of any fuel scale charges included in 

Box 1.
 + Supplies of goods to VAT registered traders in EU 

member states.
 + Distance sales of goods to non-registered 

customers located in other EU countries.
 + Bank interest where money is invested as a 

business activity. Bank interest on normal business 
current accounts is outside the scope of VAT and 
not included.

Box 7 – include what?
This should include the total purchases for the period.

Include Do not include
Value of all purchases 
(taxable and exempt)

Expenses such as taxes, 
wages

Value of services 
purchased from 
overseas suppliers 
where reverse charge 
applies

Payments which are 
outside the scope e.g. 
local authority rates, 
MOTs, etc

Any amount included 
in Box 9

VAT itself

Net value of imported 
goods where VAT 
amount is included in 
Box 4

Money taken out of the 
business

When should I complete Boxes 8 and 9 on a VAT 
return?
Boxes 8 and 9 on the VAT return relate to the value 
of goods only. Box 8 states the total value of goods 
supplied to other EU countries and box 9 reflects the 
total value of goods the business has acquired from 
another EU country.

Please note, the value of services sold or purchased is 
not included in these boxes.

What should not appear on a VAT Return?
Certain VAT transactions are classified as outside the 
scope of VAT and should therefore not appear on a 
VAT return.

Donations & grant income
If a business receives donations or grant income 
this is not business income, as the income has 
been freely given and nothing is provided in 
return for the payment. No supply of goods or 
services has taken place. A donation or grant 

may have certain conditions attached.

Dilapidation payments
A dilapidation payment represents a claim for 
damages by the landlord against the tenants 
‘want of repair’. The payment is not consideration 
for a supply for VAT purposes and is outside the 

scope of VAT.

Refundable deposits
If a deposit is paid in relation to a supply of 
goods or services which will be returned to the 
customer at the end of a specified period, this 
is not a supply and will be outside the scope 
of VAT. No VAT is therefore due on the initial 

receipt of the money.

Compensation payments
Any payment in relation to compensation is not 
a taxable supply because it does not relate to 
any goods or services provided by the supplier; 

it is therefore outside the scope of VAT.

Cancellation charges
If a charge is made if someone cancels a 
supply, VAT is not due as this is classified as 

compensation. No supply takes place.

Additional sources...
 + Dividend income
 + Bank interest from deposit accounts
 + Payments received in relation to an 

insurance claim
 + Capital introduced to the business
 + Receipt of loans
 + Income received from intra-group 

transactions within a VAT group
 + Income from the sale of a business as a 

going concern
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Brexit
VAT is an EU tax and is a 
requirement for membership of 
the EU. As the second highest 
tax earner for the Government at 
£130bn p.a. it is unlikely that it 
will be abolished after we leave 
the EU, however the imposition of 
import VAT and Customs Duty at 
our borders for the first time for EU 
transactions will have an impact 
on any business with customers 
or suppliers in the EU.

It is looking increasing likely that 
the UK will not be part of the EU 
Customs Union or VAT area, that 
will mean that UK businesses who 
purchase or sell goods in the EU 
will have to consider the changes 
that this will bring.  In terms of 
purchases from the EU, these will 
be treated as imports. As there 
will be a Customs border between 
the UK and the EU, goods may 
experience Customs checks and 
Import VAT (and Customs Duty) 
will have to be paid at the port 
of entry before the goods can be 
released for free circulation.  This 
may result in delays but more 
importantly it will mean paying 
Import VAT and Duty weeks or 
months before having the ability to 
recover it. Currently no VAT is paid 
on purchases of goods from the 
EU by VAT registered businesses; 
this is accounted for on the VAT 
return under what is known as the 
reverse charge procedure.

In a helpful intervention, the 
Government has recently 

confirmed that postponed 
accounting can be used for all 
imports in the event of a no deal 
Brexit, which will alleviate some of 
the cashflow issues mentioned.

In terms of exports to EU business 
customers, no VAT will be charged 
by UK suppliers (as happens 
now), however the importer in 
the relevant country will have to 
pay Customs Duty and Import 
VAT there, which will drive up the 
underlying price of goods.

Assuming the no deal Brexit 
position occurs, businesses can 
alleviate the cashflow burden 
of Customs Duty by setting up 
a duty deferment account with 
HMRC, which delays the payment 
of Duty until the next month.  Also 
applying for Authorised Economic 
Operator (“AEO”) status can 
assist in streamlining any Customs 
procedures as it will mean that the 
business has trusted status.

On a more positive note it 
may be possible for future UK 
Governments to reduce or 
remove VAT in areas where it 
creates additional cost such as 
for charities, the tourist sector 
and repairs to residential property 
including listed buildings.

Making Tax Digital (MTD)
Another VAT specific issue that is 
making the news is MTD, which will 
start on 1 April 2019 and impact 
on businesses and organisations 
that are registered for VAT and 

have a taxable turnover of over 
£85,000 p.a. 

Affected businesses will have 
to use approved accountancy 
software packages to submit their 
VAT returns rather than submitting 
VAT returns via HMRC’s online 
portal. The move to MTD is 
designed to eliminate manual 
errors when completing VAT 
returns.

Once HMRC’s technology 
improves MTD, they can look 
through the numbers submitted 
on VAT returns for the first time. 
This may remove the need for 
VAT visits or allow HMRC to target 
certain businesses for reviews.  
MTD is pencilled in for Income 
Tax and Corporation Tax for April 
2020 and details are beginning to 
emerge on who will be caught by 
this. 

HMRC have recently published 
additional guidance on MTD 
including a ‘communications 
pack’ and more and more 
accountancy software providers 
are being announced as being 
compatible so we expect further 
information to be released until 
the introduction in April 2019.

Chiene + Tait will be running a 
series of seminars outlining the 
practical changes that will arise as 
a result of MTD and also Brexit, so 
please keep an eye out for these.

VAT in 
the news

The next year will be a momentous one for 
VAT registered businesses in Scotland. Brexit 
and Making Tax Digital means VAT is being 
mentioned in the mainstream media making a 
change from peculiar food cases such as Jaffa 
Cakes and Pringles, or elaborate fraud trials.
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VAT treatment of 
sports clubs
We also understand that HMRC have contacted 
sports clubs who have received capital funding in 
the last few years to check up on whether the VAT 
treatment of their projects is correct.

Although Tribunals have often disregarded some of 
HMRC’s main arguments, the imposition of VAT on the 
construction of a new sports hall or pavilion can be 
significant to the viability of these projects as most 
sports clubs and similar organisations are not VAT 
registered and would not normally be able to reclaim 
VAT incurred on expenditure. 

Zero-rating for charitable buildings
Zero-rating is possible if the planned projects pass 
the tests set by the VAT legislation. Primarily, this 
means the new building must be used for a revelant 
charitable purpose (RCP), which is for non-business 
use or use as a village hall or similar. 

In simple terms, this means that the building must be 
used for activities that do not involve making supplies 
for a consideration. For HMRC to accept this test, 
the charity should not charge any fees for use of the 
space or any membership income. This would include 
entrance and booking fees, or any other charge that 

Recent VAT Tribunal cases have highlighted some of the various obstacles sports clubs 
and similar organisations need to overcome when seeking zero-rated VAT treatment for 
their building projects.
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would appear to be attributable to a business activity. 
The other ‘village hall’ test requires the building to have 
a high degree of local community involvement and 
a wide variety of social and or recreational activities 
taking place within the building. Charities using this 
particular test can make charges for the use of the 
building and have membership fees.

Organisations can then provide a certificate that 
states that the building being constructed is to be 
used solely for RCP purposes, which will then allow 
contractors and suppliers to zero-rate their supplies 
per UK VAT legislation. 

VAT Tribunal considerations
One prominent recent VAT case is Greenisland 
Football Club (GFC). Once GFC’s new clubhouse was 
constructed, HMRC concluded that they had made an 
error and attempted to enforce an assessment. At the 
Tribunal, GFC had to prove that the organisation was a 
charity and that the building was to be used for a RCP 
by demonstrating that there was to be a wide range 
of community use and availability under the above 
‘village hall’ test. The Tribunal accepted the evidence 
provided by GFC which included the fact that the 
clubhouse did not have changing facilities and did 
not prioritise bookings and therefore no one group or 
organisation had a technical advantage over another. 
The club also had to prove that it ran the facility in a 
manner similar to a village hall (characteristics of which 
you will find below). GFC also managed prove that any 
income generated from activities was put back into 

the running of the clubhouse and the local community. 
The Tribunal concluded in GFC’s favour and that the 
zero-rating of the building works was correct.  

As mentioned previously, the ‘village hall’ route to 
zero rating enables the owners or management of 
the space to charge fees for using it, but there are 
strict rules and guidelines that must be adhered to, in 
order to qualify. Most of these rules relate to how the 
building is managed and run as guidelines state that 
it must include a variety of community involvement. 
This is to ensure that no one club or organisation has 
priority over another and to ensure that it is used for 
the benefit of the local community. 

A high-profile case which was heard initially at the VAT 
Tribunal and then at the Upper Tribunal is Caithness 
Rugby Club. This case involved the construction of a 
new clubhouse which Caithness claimed to be treated 
as a village hall and therefore should qualify for zero-
rating. HMRC argued that the absence of control or 
direction by the local community meant that zero-
rating would not apply to the construction costs of 
this project. Eventually the Upper Tribunal upheld the 
original ruling in favour of Caithness stating that the 
absence of direction or control was relevant, but not 
decisive, so long as Caithness could prove that the 
facility was at the disposal and for the benefit of the 
local community.

9



In summary, there are many conditions that sports 
organisations must meet in order to achieve zero 
-rating for their projects. The organisation will have to 
determine if they meet the non-business test, which 
would mean that no charges can be levied for the use 
of the facility. If charges will be levied, the ‘village hall’ 
route can be used, however there needs to be a wide 
variety of local use in a social and recreational sense 
with no one group having priority over another.

The above cases have demonstrated that HMRC can 
be wrong in their pursuit of some sports organisations 
who have recently constructed new facilities, so we 
would recommend affected organisations take early 
advice and challenge HMRC if they have been the 
subject of an assessment.

Indicators for zero-rating Indicators against zero-rating
Charity - 
non-business

 + Charity commission registration 
number

 + Place of worship
 + Offices used by charities for 

administering non-business activities 
such as collection of donations

 + School buildings where no fee is 
charged.

 + Research buildings where research is 
grant-funded

 + Fees charged for booking or entry
 + Membership organisations
 + School buildings where fee is charged 

for provision of education
 + Offices used by charities for 

administering business activities such 
as fundraising events where fee is 
charged for entry

 + Strict village hall guidelines (see below)

Charity - village 
hall

 + Large multi-purpose hall with high 
degree of local community involvement 
in operation and activities

 + Wide variety of activities carried on in 
the building, majority of which are for 
social and/or recreational purposes 
(including sporting)

 + Modest fee charged for use of space, 
but funds will go back into either the 
running of the building or the local 
community

 + One group/organisation has priority over 
others

 + Little to no involvement from local 
community in running and use of the 
building

 + Building designed to suit specific 
sporting activity (i.e. cricket pavilion or 
football clubhouse etc.)

 + Community swimming pools (unless 
part of community sports centre)

Summary
The table below briefly summarises some of the indicators for zero-rating charity building projects via the non-
business or village hall route.
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News Corp v HMRC concerned the 
VAT treatment of digital newspapers 
and Taylor Wimpey v HMRC concerned 
kitchen fittings or ‘white goods’ which 
are commonly sold with a new house. 
In both cases, it was interesting to see 
how legislation drafted in the 1970s (and 
then updated in the 1990s) perhaps has 
not aged well.

The Taylor Wimpey case was running for 
a while and reached the Upper Tribunal 
earlier in the year. This case concerned 
new build houses.

UK VAT legislation provides that the 
first sale of a new house or flat by a 
developer is zero-rated. This means that 
no VAT is charged to the purchaser, but 
the developer is normally able to recover 
any VAT it has incurred. To ensure a 
level playing field for people buying an 
existing house where they also have to 
buy carpets and electrical goods, VAT 
recovery has been ‘blocked’ for the 
builder on these items. For example, 
someone purchasing a new flat for 
£495,000 and then spending £5,000 
plus VAT for appliances pays a total of 
£501,000 to own a home they can live 
in. By contrast, someone paying £5,000 
more for a flat with all the appliances 
built-in only pays £500,000 in total.

The legislation dealing with this has 
been in place since the introduction of 
VAT in 1973, although some refinements 
were made and currently it prevents a 
developer from recovering VAT on goods 
incorporated into a new building, unless 
these items fall within the definition 
of ‘building materials’. To qualify as 
‘building materials’, goods firstly have to 
be items ordinarily incorporated into the 

relevant type of building, and secondly 
they must not be on a list of precluded 
items (which includes most electrical 
goods).

Taylor Wimpey challenged this as being 
incompatible with EU law and made a 
claim for the period since the introduction 
of VAT in 1973 to 30 April 1997, 
amounting to more than £60 million. If 
UK law was found to be consistent with 
EU law, it also challenged that various 
items had been incorrectly blocked from 
VAT recovery. Claims by various other 
developers are stacked-up behind this 
case.

The Upper Tribunal’s decisions
The Courts have now confirmed that 
the blocking order is compatible with 
EU law and the parties in the dispute 
then had to consider the meaning of 
the terms ‘incorporated’ and ‘ordinarily 
incorporated’. The conclusions removed 
the bulk of the items from Taylor 
Wimpey’s original VAT claim, but a few 
items remained for discussion. As Taylor 
Wimpey and HMRC have been unable 
to agree the treatment of these, the 
parties have had to return to court and 
the Upper Tribunal has now released its 
second decision.

The Upper Tribunal has adopted a 
fairly wide definition of when an item is 
incorporated, leaving only microwave 
ovens that were just placed on a work 
surface and plugged in outside the 
definition.

The Upper Tribunal has also applied 
a generous definition of ‘ordinarily’, 
deciding this meant only that an item 
was commonplace, rather than the FTT’s 

Case law study
Recent cases illustrate quite neatly that VAT legislation moves slower than technology or 
modern trends.
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definition; something that was part of the majority of 
homes. This interpretation meant that the only point 
to consider was whether a cooker extractor hood was 
something out of the ordinary in the early 1980s. The 
Tribunal concluded they were not, and from 1980 
until 1 June 1984 (when they were added to the list of 
excluded items) this VAT could be recovered. There 
was no evidence that these items were installed in the 
1970s.

The one thing to take from this is that any building 
contractor who has not treated cooker extractor hoods 
and build in microwave ovens as ‘incorporated’ and 
not recovered the VAT, may be able to get a refund 
from HMRC.  

Another case heard earlier this year also highlighted 
how VAT legislation drafted in the 1970s and 1990s 
has not easily translated into the modern age.

VAT zero-rating is available for the supply of ‘printed 
matter’ which includes newspapers, books and 
magazines.  Critically the legislation describes these 
items as ‘goods’.

News Corp, the company that own The Times and 
Sunday Times, tried to argue at the VAT Tribunal digital 
versions of their newspaper should qualify for the 
same VAT treatment as its printed counterparts.   

The decision in the case revealed the fascinating 
history of the tax treatment of newspapers and books 
going back to 1940 when the VAT treatment of these 
items was exempt under the then named ‘purchase 
tax.’ This was replaced in 1973 by VAT as the UK 
joined what is now the EU. 

The Tribunal conceded that the digital version of 
The Times was 95% similar to the paper version of 
the newspaper and despite the fact that the digital 
version of the paper was issued periodically under 
the same title and contained current affairs news, the 
VAT Tribunal could not look past the fact that the zero-
rating provisions for printed matter refers to goods, not 
services. 

The Tribunal also noted that zero-rating provisions 
needed to have a social component and when 
Parliament originally decided to zero-rate newspapers, 
the purpose of this was to increase literacy amongst 
the population and to encourage debate. Despite 
this ‘purposive’ construction, the Tribunal could not 
look beyond what Parliament originally intended and 
drafted in the legislation. As a result, the legislation 
considers digital newspapers to be more suitable to a 
supply of services than of goods. 

Clearly there is a huge change in how the UK public 
read newspapers, magazines and books in 2018 
compared to the 1970s and 1990s when the last 
version of the VAT Act was drafted. The zero-rating 
provisions which were introduced with VAT cannot be 
revised at present. They can only be removed.  

With the UK’s impending move away from the EU 
there may be scope for the UK Government to change 
this in the future, however it would have to consider 
the amount of revenue it could potentially lose from 
removing VAT from all online publications.   
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MEET OUR TEAM

IAIN MASTERTON
VAT Director
iain.masterton@chiene.co.uk

HELEN MACKENZIE
VAT Partner
helen.mackenzie@chiene.co.uk

KERRY ANNAND
VAT Assistant Manager
kerry.annand@chiene.co.uk

ANDREW YOUNG
VAT Adviser
andrew.young@chiene.co.uk

We provide advice, consultancy and support with 
VAT planning, capital projects and disputes. We have 
a specialist in-house team with valuable expertise to 
help you understand complex legislation, case law 
and HMRC guidance.

We advise on specific projects and also provide VAT 
audits to review your position.

VAT touches on nearly every aspect of business, so 
our team works with colleagues across Chiene + Tait 

to deliver the right advice. We have over 40 years 
of experience dealing with a wide range of issues 
for SMEs, charities, farms & estates, and the public 
sector.

Contact us whether you have a specific question, 
need general advice or are looking for an audit of 
what you do.
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